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1. Choosing the Right US Entity

2. Capitalizing & Funding Operations (7/30/26)

3. Staying Compliant in the US (10/22/26)

4. State & Interstate Compliance (1/21/27)

Sign up for future sessions!
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U.S. Expansion Playbook
Capitalizing & Funding Operations
Practical Considerations

Short- and long-term objectives of the organization.
Whether a future liquidity event may occur.
Working capital needs of the parent company and the U.S. operation.
Borrowing ability of U.S. operation.
Nature of the U.S. business operations.
Eligibility for benefits under an income tax treaty.
Taxability in the home country of U.S. profits/capital repatriated to home country.
Taxability of U.S. source dividends (30%, unless reduced by treaty).
Taxability of U.S. source interest (30%, unless reduced by treaty).
U.S. business’s ability to repay the owner’s investment.
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U.S. Expansion Playbook
Capitalizing & Funding Operations
Legal Lens: Capitalization Is More Than Tax

Funding decisions affect more than cash flow and tax deductibility.
The legal structure should answer four practical questions:

1) Who is providing the money? Parent, affiliate, bank, investor, founder, customer?
2) What is the legal character of the funding? Equity, debt, advance, contribution, payable, guarantee?
3) What rights does the funder receive? Repayment, interest, collateral, governance rights, conversion rights?
4) What happens if the U.S. business underperforms? Enforcement, subordination, insolvency, parent 

exposure?

A clean funding structure should align: 
Corporate approvals, Written documentation, Accounting treatment, Tax characterization, Commercial reality
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Funding can either reinforce the liability shield — or weaken it if handled informally.
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U.S. Expansion Playbook
Capitalizing & Funding Operations

DEBT

Payment of principal is not deductible.
Payment of interest is generally deductible.
Interest deductions are subject to several limitations.
Payment of dividend is not deductible.

EQUITY

Receipt of principal is generally not taxable.
Receipt of interest is generally taxable.
Receipt of dividend may be taxable (consider home 

country participation exemption).
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U.S. Expansion Playbook
Capitalizing & Funding Operations
Debt vs. Equity: Legal Consequences
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The label is important — but the documents, conduct, accounting, and economics need 
to match the label.
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U.S. Expansion Playbook
Capitalizing & Funding Operations
Determining Whether an Instrument is Debt or Equity

Factors to consider in determining whether a bona fide debtor-creditor relationship exists include:
Whether there is a written unconditional promise to pay, on demand or on a specified date, a sum certain in money in return for 

an adequate consideration in money or money's worth, and to pay a fixed rate of interest;
Whether there is subordination to, or preference over, any indebtedness of the corporation;
Whether the holder possesses the right to enforce the payment of principal and interest;
Whether the instruments give the holder the right to participate in the management of the issuer
The ratio of debt to equity of the corporation;
The label placed upon the instrument by the parties;
Whether the instrument is intended to be treated as debt or equity for non-tax purposes, including regulatory, rating agency, or 

financial accounting purposes;
Whether there is convertibility into the stock of the corporation; and,
The relationship between holdings of stock in the corporation and holdings of the debt in question.
Beware of trade payables and receivables.
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U.S. Expansion Playbook
Capitalizing & Funding Operations
Intercompany Loans: Analyze Before You Fund It

Core legal documents:
Board or manager approval by the U.S. borrower
Parent/affiliate approval by the lender
Promissory note or loan agreement
 Interest rate and payment mechanics
Maturity date or demand feature
Default rights and remedies
 If applicable: Subordination terms, security agreement, UCC financing statement

Behavior matters: Track principal and interest, avoid indefinite “open account” balances, make payments 
consistent with the documents, reconcile intercompany accounts regularly, and update documents when terms 
change.

9
A related-party loan should look and operate like a real loan.
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U.S. Expansion Playbook
Capitalizing & Funding Operations
Deductibility of Interest
 First, interest is generally deductible in the period when interest is actually 

paid (IRC §263).
 Next, the deduction for interest is limited to the sum of (IRC §163(j)):
 Business interest income;
 30% of the taxpayer's adjusted taxable income (i.e. EBITDA); and,
 Floor plan financing interest expense

 Special rules apply in the case of original issue discount (“OID”) (IRC 
§163(e)).

 No deduction is allowed for interest on a “disqualified debt instrument” 
(IRC §163(l)).

 Interest disallowed under IRC §163(j) may be carried forward indefinitely.
 Limitation imposed under §163(j) generally does not apply to:
 Small taxpayers:  Average annual gross receipts of less than $32 

million.
 Certain employee services, electing real property businesses, electing 

farming businesses, and excepted regulated utility businesses. 
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Item Amount
Adjusted taxable income $100,000

30% of ATI $30,000

Business interest income $20,000

Floor plan financing interest $10,000

IRC § 163(j) limitation $60,000
Business interest expense $50,000

Deductible business interest expense $50,000

Disallowed interest carryforward $0

Item Amount
IRC § 163(j) limitation $60,000

Business interest expense $75,000

Deductible business interest expense $60,000

Disallowed interest carryforward $15,000
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U.S. Expansion Playbook
Capitalizing & Funding Operations
Equity
The U.S. has specific distribution ordering rules (IRC §301(c)) 
that apply when determining whether a distribution is a taxable 
dividend.
A distribution generally constitutes a taxable dividend:
1. To the extent of current year corporate earnings and profits 

(“E&P”).
2. To the extent of accumulated E&P.
Where amounts distributed exceed corporate E&P, the 
distribution is then classified as:
1. A tax-free return of capital to the extent of shareholder 

stock basis.
2. Payment in exchange for the hypothetical sale of the 

corporation’s stock (i.e. gain).

Example:  Assume a C corporation distributes $1,000 cash to 
its sole shareholder, the corporation has $500 of current and 
accumulated E&P, and the shareholder’s stock basis is $300.
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Step Amount Result

Distribution $1,000 Total cash received

Dividend to extent of E&P $500 Taxable dividend

Return of stock basis $300 Nontaxable return of capital; stock basis 
reduced from $300 to $0

Excess over E&P and 
basis $200 Gain from sale or exchange of stock

Trap For the Unwary: Nimble Dividend Rule
 A corporate distribution may be a taxable dividend even if the 

distributing corporation has an overall deficit in E&P.
 A nimble dividend occurs where a corporation has current E&P but an 

overall accumulated deficit in E&P at year end.
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U.S. Expansion Playbook
Capitalizing & Funding Operations
United States Tax Compliance
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Form 1042: Annual withholding tax return used by a withholding agent to report certain U.S.-source income paid 
to foreign persons, tax withheld under Chapter 3 or Chapter 4, and payments reported on Form 1042-S.
Form 1042-S: Information return used to report U.S.-source income paid to a foreign person and related 

withholding, generally on a recipient-by-recipient basis.
Form 5472: Information return for certain foreign-owned U.S. corporations to report transactions with related 

parties.
Form 5452: Corporate reporting form used to report non-dividend distributions, generally where distributions 

exceed the corporation’s earnings and profits and are therefore not taxable dividends either in whole or in part.
Form W-8BEN-E: Certification form provided by a foreign entity to a withholding agent to establish foreign status, 

beneficial-owner status, FATCA status, and, if applicable, eligibility for a reduced rate of or exemption from U.S. 
withholding under an income tax treaty.

Note: These forms would generally not be filed by either a foreign individual or a foreign partnership.
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Form 1042-S: Foreign Person's U.S. 
Source Income Subject to Withholding
 Annual information return.
 Used by U.S. withholding agents to 

report payments of withholdable U.S. 
source income to foreign parties.

 Reports any U.S. tax withholding.
 Reports foreign payee’s eligibility for 

benefits under a tax treaty for a 
reduced rate of U.S. withholding.

 Also used for compliance with FATCA 
reporting (Foreign Account Tax 
Compliance Act).
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Form 5472: Information Return of a 25% 
Foreign-Owned U.S. Corporation or a 
Foreign Corporation Engaged in a U.S. 
Trade or Business
 Filed by corporations.
 Identifies foreign owners.
 Identifies related parties.
 Reports transactions among related 

parties and the reporting corporation.
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Form W-8 BEN-E: Certificate of Status 
of Beneficial Owner for United States 
Tax Withholding and Reporting (Entities)
 Used by foreign entities to certify 

foreign status.
 Certify status for income tax 

purposes.
 Certify status for FATCA purposes.
 Report eligibility for treaty benefits.
 Withholding agent should obtain prior 

to making a withholdable payment.
 Generally valid for three years 

following the year signed.
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U.S. Expansion Playbook
Capitalizing & Funding Operations
Documentation
Transfer Pricing:
 U.S. transfer pricing regulations require taxpayers to maintain 

contemporaneous transfer pricing documentation.
 Such documentation provides evidence that controlled transactions 

(i.e. related party transactions) meet the “arm’s length standard.” 
Where transfer pricing documentation is not prepared, a taxpayer has 

significant risk for assessment of penalties.
 IRS provides an interest rate “safe haven” which is deemed to be at an 

arm’s length.
 An arm’s length interest rate may not be equal to the parent company’s 

third-party bank borrowing rate.
A Formal Note/Debt Agreement:
 Unconditional promise to pay a sum certain in money. 
 Principal amount stated clearly.
 Funding date and currency. 

Maturity date or demand feature specifying when principal is due. 
 Fixed interest rate stated.
 Interest payment dates, including compounding, if any. 
 Repayment schedule, or clear statement that principal is due at 

maturity or on demand. 
 Borrower obligation not contingent on earnings, profits, distributions, 

sale proceeds, or other equity-like events.
 Creditor enforcement rights and remedies.
 Subordination and security terms.
Accounting Records:
 Separate accounts for related party items.
 Reconciliation of borrower accounts and creditor accounts.
Tax Records:
W-8 Series form to document “foreign” status of beneficial owner of 

U.S. source income and eligibility for benefits under a tax treaty.
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U.S. Expansion Playbook
Capitalizing & Funding Operations
Legal Documentation: What To Consider?

For Equity Funding:
Board or manager resolutions; Capital contribution agreement or subscription documents; Updated cap table / 

ownership ledger; Evidence of funds transfer; Share certificates or membership-interest records, if applicable
For Debt Funding:
Loan agreement or promissory note; Repayment schedule; Interest provisions; Default provisions; Subordination 

agreement, if applicable; Security agreement, if collateralized; UCC filing confirmation, if applicable
For Ongoing Operations:
Intercompany services agreements; Cost-sharing / reimbursement arrangements; Parent guarantees; Treasury 

policies; Periodic account reconciliations
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If the company cannot explain the transfer two years later, the file is not complete.
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U.S. Expansion Playbook
Capitalizing & Funding Operations
United States Branch Profits Tax (“BPT”)
The branch profits tax is a second-level U.S. tax on certain foreign 
corporations operating in the United States through a U.S. branch 
rather than through a U.S. subsidiary.
 A foreign corporation engaged in a U.S. trade or business can be 

subject to two U.S. tax layers.
o The regular U.S. corporate income tax on effectively connected 

taxable income.
o BPT on the branch’s dividend equivalent amount (“DEA”).

 The policy is to approximate the result that would occur if the foreign 
corporation instead operated through a U.S. subsidiary that paid 
dividends to its foreign parent.

 A 30% tax on the foreign corporation’s DEA is imposed in addition to 
the regular corporate income tax (21%).

 The tax base in determining the BPT is the DEA.
 Conceptually, if the branch reinvests earnings in U.S. assets, the 

DEA may be reduced; if the branch’s U.S. net equity declines, the 
rules may treat that decline as a repatriation-like event that increases 
the DEA.

 BPT may be reduced pursuant to an income tax treaty.
 Interest paid by the U.S. trade or business of a foreign corporation is 

generally treated as if paid by a domestic corporation and may cause 
U.S. withholding-type consequences similar to interest paid by a U.S. 
corporation.

DEA = Effectively connect E&P adjusted for 
changes in U.S. net equity (assets – liabilities)
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U.S. Expansion Playbook
Capitalizing & Funding Operations
Third-Party Funding: Securities Law Guardrails

Potential Securities-Law Triggers:
Issuing shares, membership interests, convertible notes, SAFEs, or warrants
Bringing in U.S. investors
Offering investment opportunities to employees, advisors, customers, or business partners
Using finders, consultants, or referral sources to identify investors
Advertising or broadly marketing an investment opportunity
Practical Guardrails:
Assume early that many capital-raising instruments may be securities — then confirm the analysis
Identify an exemption before offering or selling
Control who receives offering materials
Avoid statements that could be interpreted as promises about returns or exit values
Confirm investor qualification and documentation

19
Parent funding is one thing. Raising money from third parties is another.
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U.S. Expansion Playbook
Capitalizing & Funding Operations
Other Complex Situations

Applicability of corporate global minimum tax—Pillar II—when designing capitalization structure.
U.S. Base Erosion Minimum Tax (“BEAT”).
Special rules applicable to controlled groups and affiliated groups with multiple U.S. members.
U.S. gift and estate tax rules applicable to U.S. non-resident, non-citizens who own “U.S. situs” 

property, such as stock of a U.S. corporation.
Cancellation or conversion of a U.S. subsidiary’s debt obligation to capital.
Forgiveness of a parent company’s debt obligation.
State and local credits and incentives.
Variability in taxation among states.
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U.S. Expansion Playbook
Capitalizing & Funding Operations
Practical Takeaways: Legal Checklist Before Funding the U.S. Operation

Before money moves, evaluate:
1) Structure – Which entity receives the funds, and is it debt, equity, advance, or reimbursement?
2) Authority – Have the correct approvals been obtained?
3) Documentation – Do the legal documents, approvals, and accounting records match?
4) Liability Protection – Is separateness between the U.S. entity and foreign parent preserved?
5) Collateral / Security – Are any liens, UCC filings, guarantees, or subordination rights required?
6) Tax Coordination – Does the legal form align with the intended tax treatment?
7) Future Flexibility – Will the structure work for future investors, bank financing, acquisitions, or exit?
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 Forvis Mazars

 Afghanistan
 Albania
 Algeria
 Angola
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 Moldova
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 North Macedonia
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 Oman
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Leading Global Network

*As of 8/31/2025

Forvis Mazars is the brand name for the Forvis Mazars Global network (Forvis Mazars Global Limited)
and its two independent members: Forvis Mazars, LLP in the United States and Forvis Mazars Group
SC, an internationally integrated partnership operating in over 100 countries and territories.
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Nelson Mullins Locations
33 offices in 17 states and Washington, D.C.
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Outside General Counsel for European Clients in the USA

• Manny was born and raised in Germany and advises European investors, companies and their 
subsidiaries in the USA.

• Manny is the author of Mastering Market Entry: USA – The European’s Guide to Making It BIG 
in America and host of the Transatlantic Titans podcast.

• Manny is the Vertrauensanwalt of the German Consulate General Houston covering Texas, 
Louisiana, Arkansas, Oklahoma, and New Mexico.

• As their single contact through which to direct questions, Manny manages his clients’ legal 
matters across all the firm’s practice areas.

• As a US-educated attorney with European roots, Manny provides added value to clients by 
understanding the cultural, societal, and organizational differences.

• Manny is Vice Chair of the Board of Directors of the European American Chamber of 
Commerce Texas.

• Prior to becoming a lawyer, Manny was a professional football goalkeeper in Germany and 
collegiate athlete in Florida.

Manny Schoenhuber



© 2026 Forvis Mazars, LLP. All rights reserved.

Nelson Mullins Practice Areas
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Benefit from a single firm that covers your legal needs. Our coordinated approach can help enhance efficiency and security. We 
integrate our services into all aspects of the law, including:

• Affordable Housing & Tax Credit
• Banking & Financial Services
• Bankruptcy, Creditors’ Rights & Restructuring
• Communications & Media
• Corporate & Securities
• Cybersecurity & Privacy
• Economic Development
• E-Discovery & Information Governance
• Education
• Employment & Labor
• Energy
• Environmental
• Estate Planning & Family
• Government Contracts & Grants
• Government Relations

• Health Insurance 
• Healthcare
• Insurance
• Intellectual Property
• International
• Life Sciences–IP
• Litigation
• Outsourcing
• Real Estate
• Real Estate Capital Markets
• Sports
• Tax
• Technology
• Transportation
• White Collar Defense & Government Investigations



Contact

Forvis Mazars

The information set forth in this presentation contains the analysis and conclusions of the author(s) based upon his/her/their research and 
analysis of industry information and legal authorities. Such analysis and conclusions should not be deemed opinions or conclusions by 
Forvis Mazars or the author(s) as to any individual situation as situations are fact-specific. The reader should perform their own analysis 
and form their own conclusions regarding any specific situation. Further, the author(s)’ conclusions may be revised without notice with 
or without changes in industry information and legal authorities.

These discussions and conclusions are based on the facts as stated and existing authorities as of the date of this letter.  Our advice could 
change as a result of changes in the applicable laws and regulations.  We are under no obligation to update this letter if such changes 
occur.  Our advice is based on your unique facts and circumstances as you communicated them to us and should not be used or relied 
on by anyone else.  This advice is not intended or written to be used for the purpose of avoiding penalties that may be imposed.
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Justin Stenberg, CPA
Partner, International Tax Services
P: 713.499.4625
justin.stenberg@us.forvismazars.com

Brooke Simpson, CPA
Partner, International Tax Services
P: 615.928.5240
brooke.simpson@us.forvismazars.com

Manny Schoenhuber
Partner
P: 346.646.5530
manny.schoenhuber@nelsonmullins.com

Nelson Mullins
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